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Tuesday 22 November 2005

“Joint Investigation Teams”, Key note speech by Mr C.J.W.M. van Spierenburg
Introduction

The quote you see behind me says, in short, that synthetic drugs crime is by definition a matter of international organised crime. Therefore we will be looking at this in an international context during this conference.

It is not unusual, at presentations such as this, to enliven the spoken word or to emphasise this with quotes, one-liners and slides using a power point presentation. I am not going to do that, except for one. I shall present you ideas and views about international co-operation which you can not look at, but which you – so I hope – will listen to and in particular, which you will think and talk about, amongst yourselves and with me.

Moreover you can read through the text of this keynote speech at our Syndec site.

In the Netherlands there is a recent song, telling that XTC is our nr. 1 export product. This is an image that the Dutch government is all too keen to get rid of; it is therefore that this symposium is taking place. “Collective Efforts against XTC”, a government memorandum for the period 2002 up to 2006, provides for extra efforts to combat the phenomenon of synthetic drugs. I specifically say “synthetic drugs” because amphetamines also constitute a major problem.

The problem

As you will be aware XTC and amphetamines are not just a problem in the Netherlands. And not only Belgium is also facing this problem, but almost all the countries in the world are confronted with synthetic drugs in one way or another. 

Synthetic drugs are used throughout the entire world, but for this conference it is important to recognise - and to acknowledge - that many countries in Europe and elsewhere in the world play a role in the supply of precursor and other chemicals and in the production and distribution of these drugs. 

This is why the battle against synthetic drugs is one of the eight national areas of attention for the Dutch National Public Prosecutor’s Office and the National Crime Investigation Agency.

Of course I am not telling you anything new and you probably know this better than I do, but if I list the elements that constitute synthetic drugs crime, you will see why this forms an international problem by definition.

Let’s make this list:

· 1. basic raw materials, the precursor chemicals

· 2. chemicals

· 3. the hardware

· 4. logistics

· 5. production locations

· 6. production knowledge and expertise

· 7. dumping of waste

· 8. financing

· 9. export

· 10. distribution and sale.

Ten elements that play a role in the criminal trade in synthetic drugs. Apart from the first and the last (precursors and distribution and sale), these take place predominantly in Europe around the production locations. 

For the production and supply of precursors we often look to South East Asia, however production and supply of BMK can also be found within the new EU member states of Eastern Europe and in Russia. 

Indeed there are indications of production, and of all the elements directly related to this trade in other Western European Countries and outside Europe, but the focus unfortunately is still – although to a decreasing extent – here, in the low countries. And if the production of synthetic drugs is not taking place in the Netherlands or in Belgium, then Dutch criminals are often involved. Amphetamine production has been taking place in other European countries for many years now. 

Distribution and sale is found throughout the entire world, with the focus on the large Western countries (USA, Canada, Australia) and in growth markets such as Japan and Turkey. 

International co-operation

I am telling you this to give you an insight into the need for international co-operation when it comes to tackling trade in synthetic drugs in all its various forms.

Of course it is possible to combat the supply of precursors and chemicals when it comes to production in our countries. Of course it is possible to combat export of large batches of XTC and amphetamines. The Netherlands and Belgium know their responsibility. 

This results is a high level of knowledge, information and expertise within the various disciplines and services that are affected.

· As a not unimportant interlude, I would like to tell you that nothing has changed in the Dutch focus on this area of crime. In the new organisation we no longer use the name USD (Unit Synthetic Drugs).With the establishment of the National Crime Investigation Agency (the National Crime Squad as they translate it themselves) and the operational branch of the National Public Prosecutor’s Office in 2004 this subject has been incorporated even further. The co-operation with the disciplines of the Dutch tax authorities Fiod/ECD and Customs, with the Dutch Forensic Institute (NFI), the Royal Netherlands Military Police and Europol has remained at the same high level. Of course a reorganisation usually means a temporary decline in results, but, looking at the statistics, we cannot close our eyes to the possibility that this decline could also be the result of these efforts. As 2005 progresses, I am starting to venture to express this conclusion out loud, when it comes to the import of precursors and the production of XTC.

If I resume the thread of my argument you will not be surprised that my recommendation is that the approach to organised synthetic drugs crime must take place on an international level. Too many different countries are affected worldwide for this to remain a problem merely for the Netherlands and Belgium.

With the opening of the borders for people and goods, particularly in Europe and the increased focus on combating terrorism, the opportunities for organised crime only seem to have increased. After all, the development of national criminal legislation has not followed the same trend. It is exactly those legal loopholes that constitute difficult barriers in law enforcement that the perpetrators of crime take advantage of. While there is often no obstruction to the movement of people and goods across the borders, the other side of this border is suddenly governed by different national legislation, different responsibilities, and by different jurisdictions. This presents opportunities, which criminals gladly take advantage of. 

The options

What are the options to provide a counterbalance?

In the existing regulations these are: 

· International legal assistance

· Parallel investigations

-   Joint Investigation Teams (JITs). 

Classic international legal assistance is the basis for all options for co-operation between criminal investigation authorities of different states. The two other options (parallel and JIT’s) are also based on the same requests for legal assistance. It is not possible to have a parallel investigation or a JIT without a request of this type. 

I will not describe here all of the possible implications of legal assistance, whether or not this is based on treaties. I would like to make an exception for the Joint Investigation Teams. You can find them in my speech on www.syndec.org.

[Do not read]

· The 2nd protocol dated 8 November 2001 for the European Treaty of Mutual Legal Assistance

· The EU agreement on mutual legal assistance dated 29 May 2000

· The Framework Decision of the European Council on the subject of JITs dated 13 June 2002

· The UN’s Transnational Organised Crime Treaty dated 15 November 2000

· The Naples II agreement of 18 December 1997 on the subject of customs cooperation.]

Furthermore, the suitability of JITs requires provisions in national legislation, which have not yet been implemented in many countries. 

Legal assistance

Traditional requests for legal assistance are characterised by fragmentation, bureaucracy and slowness.  They are often directed via official channels to a central organisation abroad. The result is often that a response is given to the request by the region where the implementation of the request can take place. There is only a bare minimum of coordination. Any request following this, is handled by the region or service offering the most leads in that case. The result is that there is often insufficient commitment to the implementation, that priority is low, and also there are no links made with other requests.  

There are exceptions in the cases of specific bilateral treaties and in cases where there is a relationship between the service requesting assistance and the implementing service. This often has its origin in a common interest or a network relationship that forms a reliable basis. 

Parallel

Parallel investigations on the contrary, require preliminary consultations and a specific request for legal assistance in which clear correlations must be identified. 

Of course, there are official channels to go through with regard to international requests for legal assistance, but they do not preclude contact between foreign police services and liaison officers or preliminary consultations with a foreign colleague from the Public Prosecution Service. These methods are by far preferred channels to launch a parallel investigation.

International organised crime is specifically characterised by the very fact that material elements of the criminal behaviour are being committed in two or more countries; this means that there are common interests for the investigation and prosecution authorities of two or more countries. In this case it will not suffice to simply send or implement a request; you have to work together.  

In parallel investigations, it is important that mutual interests are clearly defined and that they are communicated openly by bilateral contact. So the investigation can be appropriately coordinated and the information can be gathered and exchanged and used as evidence, while showing respect for each other’s sovereignty and taking into account the relevant national legislation. This involves making agreements on arrests, seizures, prosecution and trials.

Joint Investigation Teams

A solution to the aforementioned formal and practical obstacles is formed by the Joint Investigation Team (JIT). Investigation services and prosecution authorities can execute international or multinational investigations on this basis. Various nationalities can participate in the same investigation and the results can (in theory) be brought before the courts in each of the countries involved.

Under the Dutch presidency of the EU in the second half of 2004, backed by the required political goodwill, a JIT was formed between the Netherlands and the United Kingdom relating to a drugs case. 

I refer to an interview with my colleague Bart den Hartigh, the Dutch public prosecutor in this JIT case: Bearing in mind that a JIT is a relatively complex resource, which requires a great deal of preparation from a logistic, organisational, and legal point of view, he states on the basis of his experiences: “A joint investigation team may only be formed for a clearly defined purpose, and for a limited period. It must involve the investigation and prosecution of serious offences, which could not be adequately tackled without the JIT.” Not only did a lot of time have to be spent on the formal requirements for setting up a JIT, but there were also numerous practical obstacles that required attention. The joint investigation officers took language lessons, they had to be taught the cultural differences and they had to learn to operate as a team. But, more importantly, it proved to be necessary to accurately map out the differences between the legal systems concerned. The most significant difference in this regard was found in the various regulations for distributing (sensitive) information. Major differences also exist in the furnishing of proof, which has consequences for the way in which evidence is gathered. 

These last points are now the fundamental bottlenecks of a JIT. It is the national sovereignty and the national legislation that represent the most significant obstacles to the performance of a Joint Investigation Team.

The only JIT that has been in operation so far has been a success. After commencing operations in November 2004, the case will be brought to the court in Rotterdam in December of this year. Despite this success, however, we must not lose sight of the fact that it was a test-JIT between the United Kingdom and the Netherlands and that the JIT was formed on account of different interests on both sides of the North Sea. The UK saw an opportunity to tackle a branch of a British criminal organisation in the Netherlands and our country saw the JIT as an object of prestige in view of its presidency of the EU at that time. It was therefore given optimal support. 

This pilot showed that a JIT is possible in principle. A real cost-benefit analysis however raises the question of whether, given the current state of diversity of the legal systems in Europe alone, the Joint Investigation Team will succeed in achieving better co-operation than is currently possible.

I am now going to mention a few examples of the obstacles that such a closely integrated cooperation as a JIT will face from a Dutch perspective:

· In general: the different competency relationships between the criminal investigating services and the public prosecution service

· With Belgium: the responsibility of the examining magistrate

· Germany: the principle of the rule of law versus the Dutch principle of discretional competence

· United Kingdom: the use of telephone tapping and the use of information in general within the context of the principle of “public interest immunity”

· The former Eastern Block countries, the new Europe: differences in the legal system and judicial tradition

· France: the language barrier

Also, if we look beyond Europe, there are a number of obvious barriers to integrated cooperation:

· Hong Kong: the (British) common law system

· United States: the investigation methods such as the use of civilian infiltrators and a different legal outlook on provocation (the Tallon criterion)

· Australia: 24-hour flight away

In relation to other countries, the integrity of the legal system and human rights are also often an issue.

Conclusion

Coming to a conclusion, I will take you back to the beginning of my argument: the international organised synthetic drugs crime and the fact that this has tentacles across the entire world. Let’s look back at the list of ten, from precursors up to distribution and sale of synthetic drugs.

Of course I would ideally like to see a worldwide plan of approach, but that would be in Utopia. However it does appear from this overview that there is an underlying system to this form of crime that offers the opportunity for a structured approach. 

The model of the Joint Investigation Team can provide this in theory, but with the large number of countries affected and with the experience of the first JIT, some scepticism is justifiable. National sovereignty and legislation and practical problems mean that the JIT instrument is not the best option in the first instance, and certainly not for this complex area of crime. 

I have tried to show you that simple requests for legal assistance only offer a limited opportunity for a systematic approach as requested in the area of synthetic drugs. It is too fragmented, leads perhaps to results in an individual investigation and is above all unilateral.

From my explanation about parallel investigations you have been able to hear my preference for this: a cross border definition of the problem, to be formulated into mutual requests for legal assistance and thus to work together in investigations. The countries affected can operate from the basis of their own legal system, from their own work location, and with their own responsibilities.

In this regards, it is recommended that there are joint interests and aims and that these are laid down, that we have open communication and discuss opportunities and limitations. 

In current investigations I see examples of international co-operation, with a number of neighbouring countries, but also with countries further afield, based on preliminary consultation, joint objectives, careful wording of requests for legal assistance, clear outlines for implementation, enthusiasm, inventiveness and excellent results.

Recommendations

We are here now in Maastricht, a very international city in European terms, sandwiched between Belgium and Germany, an important home for today’s Europe.  

A far-reaching co-operation between police and the public prosecution departments in these three countries has already been created here in this region.

It is also an important area with regards to synthetic drugs crime, not in the least in relation to Germany and Belgium.

In short, there is a challenge here to move the boundaries of co-operation further, perhaps even, as a start, in the form of a permanent Joint Investigation Team on synthetic drugs between these three countries.

I thank you very much for your attention.
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