Wednesday 23 November 2005

“International co-operation on XTC smuggling through airports”, presentation by Mr P. Vanwalleghem
1. Introduction
1.1
 Misters Chairman, Dear colleagues, Dear Public, Ladies and Gentlemen

It is with pleasure that I have accepted to briefly explain my experience as a local magistrate - as opposed to a federal magistrate -  in charge of many international drug cases.

I do indeed firmly believe in the international co-operation on all levels between countries of different continents, cultures and languages, and it is this belief and this passion for those other countries and cultures that form my motivation to continue to handle these international drug cases.

If, during my statement, I sometimes express criticism, it is only through my concern to wish to improve this international co-operation even more.


1.2

The district Brussel-Halle-Vilvoorde, where I am employed as a magistrate for the Public Prosecution, and which, with its one million six hundred thousand inhabitants is the most important one of the country, has, besides its variety of languages, also a great variety of different types of crime. 

In addition to the capital of Europe and Belgium with its typical types of metropolitan crime, there is also a second rather rural area Halle-Vilvoorde surrounding the capital that economically is one of the most important of the country.

After I was asked by Madam Minister of Justice to be one of the keynote-speakers here and tell you of my professional experiences on the matter, I actually realised that there are very few xtc-cases on the moment amongst the total of opened files and the cases that make it to court.

As most important cases I can quote the contribution of the Federal Police of Brussels as a result of the discovery of 59.000 xtc-tablets hidden in Dinky Toys-toy cars and which eventually  resulted in the identification of the Israeli principal, and the continuation of the investigation by a colleague-magistrate  in Antwerp.

The Federal Police in Asse, on their part, discovered a lab a few years ago, albeit outside the district, where the manufactured PMA is supposed to have led to the death of about 6 youths.

In the district Brussel-Halle-Vilvoorde there has after all never been a discovery of an xtc-lab over the past ten years, although it could at present be that, given very recent information, we are getting very close.
A third and other important part of the district is taken up by the international airport of Brussels-Zaventem, upon which I will further focus my argument.

The seizure of xtc in the airport is a snapshot of the entire chain which starts at the production and ranges through to the final end user, the consumer. This discovery and seizure is an intervention on a product in transit just prior to this product, if manufactured in Belgium, becoming an export product.

During this, we do not automatically know of the provenance or the exact destination of this prohibited product.

1.3

Unlike the figure of the Prosecutor or Prosecution service in the Anglo-Saxon legal system, we as magistrate of the prosecutor’s office, are both the engine and guard dog of the public criminal proceedings. This means that besides starting up the public criminal proceedings we also have to check whether the rules are being adhered to.

Belgian law (article 28bis§1 Sv.), indeed gives us the control and the authority over the detection investigation carried out by the police. This implies a large involvement in the course of this investigation, and also the responsibility, not only of its efficiency, but also of its legitimacy.

We determine, taking into account the national priorities as stipulated by the Ministry of Justice and the College of Prosecutors-General and further complemented by the Federal police in National Security plans, the priorities in the criminal policy within our own district.

Thus, given the numerous seizures at the national airport in the year 2000, the export of xtc was considered to be a priority in the district.

It is my intention as local magistrate to link these consignments of xtc to the country or district where they were manufactured and to identify the part of the criminal organisation which occupied itself with the shipment aspect, to gather the necessary proof  and the finally be able to bring them to court.

Hereafter I will, in my statement, check with you, dear public, whether we can, or are able to succeed in this in any way.

2. Quantities and destinations of xtc at the airport

Firstly you see here some summary data about airport of Zaventem and the number of members of customs, police and security companies that work there, so we can form a realistic picture of the expectations towards detection and investigation (first graph)

As you can see, the total number of passengers in 2004, after a few difficult years following the bankruptcy of our national airline company, was again clearly over 15 million.

Nearly 20.000 people are employed at the entire airport and the staff at Customs and Excise must search for forbidden goods like drugs in over 600.000 tons of cargo.

It is also important to know what quantities of seizures we are talking about, and for which countries these consignments were intended.

As the figures relating to seizures and destinations will show you, these have been fairly constant over the past three years. They only concern seizures whereby a link with a criminal organisation is suspected (second graph).

In 2003 and 2004 the USA is still the destination with the highest number of shipments ; in 2005, on the other hand, no shipments to the USA were found. Australia confirms its position as major import country of xtc and also other countries of the Far East are being supplied (Sri Lanka, Hong Kong, New Zealand and Malaysia with a record quantity of 208.000 tablets on 3 couriers in 2003).

South Africa also returns every year and I have noticed that there aren’t many shipments to countries from Central- and South America or the islands (only Brazil, Costa Rica and Mexico).

Another observation is that the number of transports per courier is proportionally very limited. For example, this year there has only been the very recent and tragic case of a seventy five year old Israeli female courier. According to figures of the group Pompidou, group Aviation, this tendency is also noticeable in other European airports

As a local magistrate of the prosecutor’s office I do not want to express an opinion on the importance of these figures and the proportion they represent in the total of xtc-seizures in Belgium.

3. Opportunities for detection and further investigation in Belgium

3.1

Most xtc is sent in postal packages via Mail or Courier companies (express mail companies). As you all know, the concealment methods are sometimes very cleverly devised, and they range from xtc hidden in felt-tip pens to steel wire.

This is the domain of Customs and Excise staff and more in particular the aforementioned Group Anti Drugs who, notwithstanding the tons of cargo that passes, and the different concealment techniques, thanks to a good profiling and knowledge of terrain succeed in carrying out a great number important seizures.

Upon discovery of such a consignment they notify the Federal police of the Airport, who will start up the possible Belgian part of the investigation

The investigation options are however very limited in such cases. Because these consignments are very rarely delivered at the airport, there is usually no camera footage which could identify the senders. Also, the postal workers can only in exceptional cases provide information about the deliverer/sender. 

In addition an analysis is done of the writing on the package which has enabled us to link cases consisting of small consignments (Linda-case whereby it was established that small xtc-consignments with different addresses of sender and addressee had the same handwriting and sometimes even the same first name Linda).
Also, a full photographic file is established of the consignment and the packaging.

Obviously, any other document which might be present in the packaging is also studied.

If the consignment has not been handled too much, the lab will carry out an investigation for any possible fingerprints and a small part of the tablets will be analysed for shape and composition. 

An important role in comparing different consignments is assigned to the central service DGJ of the Federal police. Two recently started projects on the possible contribution of the chemical analysis and the appearance of xtc-tablets will without any doubt lead to even better profiling and comparison.


3.2.

A smaller share of xtc is sent via couriers who hide these drugs on their body, in their body (in corpore) or in their luggage.

These people are identified as couriers through profiling, observation in the departure lounge during high risk flights, conversations between the Federal police and the security staff, and searching and X-ray control by the Securair staff.

Here as well, the opportunities for investigations towards fellow suspects is very limited.

With co-operation of the airline companies the previous travel movements of the couriers are checked and their telephone communications are checked for any possible useful criminal contacts.

The suspects are questioned three times, of which once shortly after their detention by the investigators, once by the examining magistrate prior to him issuing a possible arrest warrant, and if necessary, once more after a month of imprisonment.

These interrogations usually only yield summary information. It appears the couriers do not have any more information regarding accomplices/principals, or they are afraid to provide more information.

Obviously the strict application conditions for obtaining a sentence reduction do not have a motivating effect. Article 6 of the Drugs law of 1921does indeed oblige the suspect to provide full and honest disclosure prior to a examining magistrate being appointed by the Public Prosecutor, which is to say prior to the judicial inquiry being opened. This means that only a 24-hour period is left, which in reality means all information is to be provided during the first interrogation.

These drug couriers will appear before the court within a period of three to four months and are handed sentences ranging from two years, in the context of the aforementioned and exceptional procedure for a sentence reduction, to four years imprisonment.

I can not comment on how much of their sentence they actually serve, as this is not the jurisdiction of the Public Prosecutor.  
If, in the investigative file, any further useable information is gathered regarding accomplices, the examining magistrate and the Public Prosecutor will decide on the benefit of opening a new file, which allows for more long term thorough investigations, without the pressure of time in due to the courier’s detention on remand.

3.3

Finally I will also endeavour to realise a controlled delivery of a courier carrying xtc of course subject to approval of the Federal prosecutor and on the request of the governments of the country of destination  (in our very precise Belgian terminology this is called a guarded delivery of persons). I will therefore await with pleasure the day that you, dear public from a potential country of destination, will offer me this facility.

Given the fact that the fight against drugs criminality is motivated  by the danger to public health, it seems to me a good idea to have these people prosecuted in the countries where they cause the damage. The follow-up investigation into accomplices can then also take place there.

4. Further investigation in the country of destination

4.1
Upon discovery of xtc-consignments in the post, members of Customs will try as much as is possible to establish contact with their colleagues in the country of destination asking whether they wish to request a controlled delivery of the consignment. If no contact person is known at Customs in the country concerned, contacts of the Federal police can be used.

Several treaties encourage this use of controlled deliveries by Customs such as for example the Convention of Naples II of 18 December 1997, passed into the Belgian law of 13 September 2004.

If the state of destination wishes to make such a request, Customs will contact the office of the public prosecutor asking for approval of the delayed intervention and the controlled delivery.

Since the currently still disputed  Belgian law on the Special Investigative Methods of 6 January 2003 there now also exists the legal possibility for the Public prosecutor to allow the police, in the interest of the investigation, to delay the apprehension of possible perpetrators of crimes and to delay the seizure of objects of crime (“the delayed intervention”, art. 40bis Sv.).

This decision must be made in writing, except in very urgent cases,  and be substantiated.

“The interest of the investigation” can of course never find its justification in a more severe punishment in that country of destination.

After that, according to the same law, the possibility of observation or infiltration of the object must be considered, after which we deal with the very specific terminology of surveyed delivery (in the case of observation) or controlled delivery (in the case of infiltration).

Depending on whether an intervention occurs at the final moment of handing over, we have a delivery or a transit delivery. 

In most cases we will find ourselves outside of these hypotheses as Customs accompanies the consignment up to the cockpit and hands it to the commander which means there is no question of any observation as provided  by the law.

Such observation can after all only be carried out legally by the special units of the Federal police or Customs

If there is no direct flight to the country of destination, substitution is used, which apparently does not seem to cause any evidence problems abroad.

Outside of the hypotheses described, we fall back on the different treaties that provide for, and encourage the controlled delivery as tactic.

First of all there are articles 71.1 and 73 of the Schengen Implementation Agreement that provide for the possibility to use controlled deliveries for the immediate delivery of narcotic substances and psychotropic substances of any kind.

In a footnote there is an explicit reference to the Treaty of the United Nations of 20 December 1988 against the clandestine trade in narcotic substances and psychotropic substances (“Treaty on Clandestine Trade”) ratified in Belgium by Law of 6 August 1993, and more in particular articles 1G and 11.

The controlled delivery is defined as :

“The method which allows clandestine or suspect consignments of narcotic substances to leave, pass or enter the territory of one or more countries, whilst the competent authorities of these countries are informed of this and supervise it in order to identify persons who are involved in committing indictable offences as stipulated by the treaty.”

To be complete we must refer to the EU-reciprocal agreement on legal aid of 29 May 2000 which states in article 12 that the member states engage themselves to allow controlled deliveries for indictable offences which could lead to extradition. The scope of this treaty is therefore not limited to acts of drug smuggling, but is not used very often by us, because most destinations and controlled deliveries are countries outside of the European Union.


4.2

Our permission for controlled delivery is given on the basis of a written statement of the competent authorities of the foreign state – destination which states the following :

· the reasons and the contact persons for the operation ;

· assurance to monitor transportation continuously ;

· assurance to strive to investigate and arrest couriers and other suspects ;

· assurance to seize the narcotics ;

· to attempt to convict the offenders and execute their sentences ;

· assurance that the Belgian Customs, Federal Police and Public Prosecutor will be continually informed of the respective state of the proceedings ;

· assurance that the investigation will also be orientated towards obtaining information about the Belgian part of the criminal organisation and indictable offences ; 

· and last but not least, the communication of the co-ordinates of the service and the contact person who, if the results are positive, will treat our request for mutual assistance with priority and the confirmation that they have been informed of this.

These last two new conditions might seem stringent but they are based on the reality of different legal systems which can not always be easily reconciled.  They are also necessary for having a win-win situation in both countries.


4.3

Our figures do indeed show ( Third graph) that nearly all requesting parties and destinations of our controlled deliveries are countries with a common law tradition.

As is clear from the graph shown, most controlled deliveries in 2003 and 2004 were approved for the USA with co-operation from the very motivated DEA- special agents at the American Embassy in Brussels.

Australia as well remains a partner with whom, through the good contacts with the Customs liaison Officer at the Australian Embassy in Brussels, controlled deliveries can be easily arranged.

The chart also shows clearly that this tactic nearly always results in sometimes even multiple arrests and in some cases in further seizure of xtc and assets

It is not unimportant to stress that the figures only relate to the controlled deliveries of xtc.

5. Requests for legal assistance to countries of destination

5.1

If after the execution of the controlled delivery abroad a positive result has been achieved and the first feedback has reached us on police and customs level, we will decide whether or not to send an IRC to these countries
The taking of this decision is largely determined by the chance in which any investigative action over there might further help us in the Belgian investigation.

These requests have as main objective to question the arrested suspect in view of the identification of the suspects on the sender’s side.

Most of the times we also ask to check their travel movements to verify whether they have previously entered our country as a courier. And finally we request a complete copy of any useful information from the investigation carried out there.

Most of these requests are made to the Belgian Department of Justice through the Prosecutor General’s office and sometimes also through the Federal Prosecutor. They therefore have a long way to go before they, through a diplomatic way, reach their final destination.

These requests find their juridical foundation nearly always in the Treaty on Clandestine Trade of the United Nations of 1988 and more particular in article 7 which states in its first paragraph :

“The Parties shall afford one another the widest measure of mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to criminal offences established in this treaty”

Only with the USA is there currently a bilateral treaty that regulates the mutual legal aid particularly the treaty of 28 January 1988 which took effect in Belgium on 21 January 2000.

Since 24 March 2005 a directive of the Ministry of Justice determines thoroughly how the judicial co-operation with the USA is to proceed.

A mutual legal aid treaty with Hong Kong is supposedly in preparation.


5.2

The next graph (Fourth graph) gives us a picture of the requested international legal aid in the aforementioned xtc-cases.

You can see the date of shipment, the sending of our IRC, the country of destination, and the answers we have received up until now.

As you can see, these answers have up until now been fairly limited.

New Zealand has already provided us, in reply to our IRC, several times written information and a short while ago, even a cd-rom consisting of a copy of all typed out statements of the trial that took place there, and gathered evidence. The Federal police of the Airport is currently thoroughly analysing this extensive information for possible links to this country. This is a good example of how both legal systems can be reconciled.

We are clearly aware that these approached countries must be overwhelmed with requests for legal aid from all over the world. But if this fight against the trade in narcotic substances is a priority in different countries, I am of the opinion that these requests must be executed as such.
Also the, albeit very interesting, tactic of plea bargaining in Anglo-Saxon countries, can lead to the suspect having no reason to co-operate in the identification of suspects abroad, because they have nothing further to gain after having negotiated their sentence with the Public Prosecution.

6. Conclusion

Mister Chairman, I realise very well that the described intervention at the moment of sending via the airport only concerns a limited amount of the total amount of xtc quantities that circulate and this on the more extensive possibilities that, for example, the naval shipping industry offers both in terms of quantities, as in concealment opportunities. 

I nevertheless find that this intervention too is part of an important moment upon which this mainly invisible crime briefly becomes visible and in any case is always connected to the criminal organisations who at least carry out the expedition on our territory.

It is therefore frustrating to have to come to the conclusion that the past few years, as you have been able to conclude, we have been practically unable, apart from some couriers, to identify the senders of  these transports via the airport and to gather further evidence. And certainly not that I could bring these senders to court in Brussels, which is still one of my main tasks as a magistrate of the prosecutor’s office.

The yearly figures of the central service DGJ of the Federal police too show that only on very rare occasions important seizures can be linked to the originating laboratory. This means that I do not have the knowledge or certainty that these drugs have been produced in Belgium.

The investigating opportunities are, for the aforementioned reasons, very limited and only the further comparison of samples might give us hope in the future that more connections to laboratories can be established.

We are therefore also looking forward to the results that could be achieved by the controlled deliveries abroad permitted by us.

I think I have demonstrated, mister Chairman, that the results abroad are certainly okay, and that these present a nice counterweight against our negative balance. 
Nonetheless, I remain convinced that more information about our part of the criminal organisation could be gathered in the country of destination, even though I say the exchange between customs and police authorities is very good.

In the field of legal assistance, the exchange is clearly less fluent. I am of the opinion that these problems are largely due with the difference between the legal systems

In Anglo-Saxon countries the prosecutor does not enter the proceedings until much later, and his role is mainly limited to the prosecution itself. There is therefore a difference in the range of duties of the judicial authorities.

The police and customs therefore independently carry out the investigation, and are even the competent authority to give permission for controlled deliveries. 

Furthermore, it is not always apparent for us to know who will effectively be responsible for the execution of the request for legal assistance in these often vast countries. I do not think that I have to convince you that personal contacts always contribute to an improved exchange of information, and this congress certainly also contributes towards that perfectly.

By including the request for legal assistance in the permission for controlled delivery and with the help of personal contacts I hope to achieve an improved co-operation with the judicial authorities.

Mister Chairman, dear public, I think my time is up, and I hope that I have succeeded in such a short time to give you an outline of my international experiences and findings on the matter.
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